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nominees, they just try to pretend it
does not exist. The American people
know better, and they deserve better.

Americans are rightfully proud of our
legal system and its promise of access
to justice and speedy trials. This prom-
ise is embedded in our Constitution.
When overburdened courts made it
hard to keep this centuries-old prom-
ise, the Senate should work in a bipar-
tisan manner to fill judgeships and to
create and fill new judgeships. That is
what Senate Democrats did when Ron-
ald Reagan, George H.W. Bush, and
George W. Bush were President. Since
the American people elected President
Obama, Senate Republicans have deter-
mined that they are no longer inter-
ested in whether or not our courts are
able to meet this fundamental guar-
antee. They have decided that it is ac-
ceptable for hardworking Americans to
wait two months for ‘‘urgent’ hear-
ings, and that the ten additional judi-
cial emergency vacancies they could
fill right now should remain vacant for
no good reason. The American people
deserve better.

————

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EUROPEAN UNION EMISSIONS
TRADING SCHEME PROHIBITION
ACT OF 2011

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to the consideration of Calendar No.
484, S. 1956.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (S. 1956) to prohibit operators of civil
aircraft of the United States from partici-
pating in the European Union’s emissions
trading scheme, and for other purposes.

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on Commerce, Science, and Transpor-
tation, with an amendment to strike
all after the enacting clause and insert
in lieu thereof the following:

S. 1956

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘European
Union Emissions Trading Scheme Prohibition
Act of 2011"°.

SEC. 2. PROHIBITION ON PARTICIPATION IN THE
EUROPEAN UNION’S EMISSIONS
TRADING SCHEME.

(a) IN GENERAL.—The Secretary of Transpor-

tation shall prohibit an operator of a civil air-
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craft of the United States from participating in
the emissions trading scheme unilaterally estab-
lished by the European Union in EU Directive
2003/87/EC of October 13, 2003, as amended, in
any case in which the Secretary determines the
prohibition to be, and in a manner that is, in
the public interest, taking into account—

(1) the impacts on U.S. consumers, U.S. car-
riers, and U.S. operators;

(2) the impacts on the economic, energy, and
environmental security of the United States;
and

(3) the impacts on U.S. foreign relations, in-
cluding existing international commitments.

(b) PUBLIC HEARING.—After determining that
a prohibition under this section may be in the
public interest, the Secretary must hold a public
hearing at least 30 days before imposing any
prohibition.

SEC. 3. NEGOTIATIONS.

The Secretary of Transportation, the Adminis-
trator of the Federal Aviation Administration,
and other appropriate officials of the United
States Government—

(1) should, as appropriate, use their authority
to conduct international negotiations, including
using their authority to conduct international
negotiations to pursue a worldwide approach to
address aircraft emissions; and

(2) shall, as appropriate, take other actions
under existing authorities that are in the public
interest necessary to hold operators of civil air-
craft of the United States harmless from the
emissions trading scheme referred to under sec-
tion 2.

SEC. 4. DEFINITION OF CIVIL AIRCRAFT OF THE
UNITED STATES.

In this Act, the term ‘‘civil aircraft of the
United States’ has the meaning given the term
under section 40102(a) of title 49, United States
Code.

Mr. THUNE. Mr. President, I would
like to thank my colleague from Or-
egon, Mr. MERKLEY, for working with
the Senator from Missouri, Mrs.
McCASKILL, and me today to address
his concerns with our bipartisan bill, S.
1956, the European Union Emissions
Trading Scheme Prohibition Act. The
amendment, which he has filed for con-
sideration and which is currently run-
ning through the hotline process, re-
confirms that the Secretary of Trans-
portation’s responsibility to determine
there is a public interest before taking
any action does not end after the first
determination. Instead, it is an ongo-
ing responsibility.

The amendment that Mr. MERKLEY
has filed, and which I support, clarifies
that it is the Secretary’s right to reas-
sess the public interest determination.
Additionally, the amendment clarifies
that if the EU ETS is amended, if there
is an international agreement on avia-
tion emissions, or if a Federal public
law is enacted that addresses aviation
emissions, that the Secretary will
again revisit the public interest deter-
mination.

Again, I would like to thank the Sen-
ator from Oregon for working with me,
and I look forward to passage of S. 1956.

Mr. REID. Mr. President, I ask unan-
imous consent that the committee-re-
ported amendment be considered, the
Cardin and Merkley amendments at
the desk be agreed to, the committee-
reported amendment, as amended, be
agreed to, the bill, as amended, be read
a third time and passed, the motion to
reconsider be considered made and laid
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upon the table, and any statements re-
lating to this bill be printed in the
RECORD.

I would also extend my appreciation
to all Senators who have been involved
in this contentious issue—for a while,

at least—and especially Senator
THUNE, who has helped us work
through this and a number of other
things.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments were agreed to, as
follows:

(Purpose: To prohibit the use of taxpayer
dollars to pay taxes and penalties imposed
on United States air carriers pursuant to
the European Union emissions trading
scheme)

Beginning on page 5, strike line 14 and all
that follows through page 6, line 2, and insert
the following:

SEC. 3. NEGOTIATIONS.

(a) IN GENERAL.—The Secretary of Trans-
portation, the Administrator of the Federal
Aviation Administration, and other appro-
priate officials of the United States Govern-
ment—

(1) should, as appropriate, use their author-
ity to conduct international negotiations,
including using their authority to conduct
international negotiations to pursue a world-
wide approach to address aircraft emissions,
including the environmental impact of air-
craft emissions; and

(2) shall, as appropriate and except as pro-
vided in subsection (b), take other actions
under existing authorities that are in the
public interest necessary to hold operators of
civil aircraft of the United States harmless
from the emissions trading scheme referred
to under section 2.

(b) EXCLUSION OF PAYMENT OF TAXES AND
PENALTIES.—Actions taken under subsection
(a)(2) may not include the obligation or ex-
penditure of any amounts in the Airport and
Airway Trust Fund established under section
9905 of the Internal Revenue Code of 1986, or
amounts otherwise made available to the De-
partment of Transportation or any other
Federal agency pursuant to appropriations
Acts, for the payment of any tax or penalty
imposed on an operator of civil aircraft of
the United States pursuant to the emissions
trading scheme referred to under section 2.
(Purpose: To provide for the reassessment by

the Secretary of Transportation of a deter-

mination that it is in the public interest to
prohibit operators of civil aircraft of the

United States from participating in the

European Union’s emissions trading

scheme)

On page 5, between lines 13 and 14, insert
the following:

(c) REASSESSMENT OF DETERMINATION OF
PUBLIC INTEREST.—The Secretary—

(1) may reassess a determination under
subsection (a) that a prohibition under that
subsection is in the public interest at any
time after making such a determination; and

(2) shall reassess such a determination
after—

(A) any amendment by the European Union
to the EU Directive referred to in subsection
(a); or

(B) the adoption of any international
agreement pursuant to section 3(1).

(C) enactment of a public law or issuance
of a final rule after formal agency rule-
making, in the United States to address air-
craft emissions.

The committee-reported amendment
in the nature of a substitute, as amend-
ed, was agreed to.
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